°

COMMISSIONERS

The State of South Caroling bR
[

MBIA
Bepartment of Consumer Affaics EMIL W. WALD
2221 DEVINE STREET ELLEN H. SMITH
D : P. ©. BOX 5757 W. EARL DOUGLAS
IRVIN D. PARKER : COLUMBIA, S. C. 29250 MT. PLEABANT
ADMINISTRATOR LEHMAN A. MOSELEY. JR.
CONSUMEARNgDVOCATE GREENV%LE ON. JR
i RALPH K. ANDERSON. JR.
April 13, 1979 . - ANDER

-

Administrative Interpretafion No. 2.605-7905

HOMECWNER AND BUYER MAY CONTRACT FOR ANY CREDIT SERVICE
CHARGE IN CONNECTICN WITH CREDIT SALE OF EQUITY IN RES-
IDENCE SECURED BY SECOND MORTGAGE ON THAT RESIDENCE.

We have been asked what rate of interest a homeowner may contract
for with respect to a credit sale of the equity in his or her
residence, secured by a second mortgage on the residence.

Inasmuch as the debt does not arise out of a lender's payment or
agreement to pay money to the debtor or to a third party on the
debtor's behalf, the transaction is not a lcan, so that the usury
statutes and other lending laws are inapplicable. See, "Lcan,"
S.C. Code Ann. §37-3-106 (1976).

Inasmuch as the homeowner-seller 1s not "a person who regularly
engages as a seller in credit transactions of the same kind," the
transaction is not a "Consumer Credit Sale." §.C. Code Ann. §37-
2-104 (1976).
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Thus, the transaction is a sale "other than a consumer credit sale"
with respect to which "the parties may contract for the payment by
the buyer of any credit service charge." S.C. Code Ann. §37-2-605
(1976} .

It is the opinion of this office that a homeowner may sell the
equity in his own residence on a deferred payment plan, secure the
debt by a second mortgage on the residence, and, with respect to
such debt, contract for any credit service charge (which includes
interest) .
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